
Considerations for staffing companies 

LEGALIZATION  
OF MARIJUANA:  

The legalization of marijuana, whether for medical or recreational uses, is causing anxiety among many  
U.S. businesses. Staffing companies have the added complications of hiring employees for their own firm  
and then placing them with another – straddling the sometimes conflicting needs of employees and client 
companies. If there are wide disparities between your firm’s drug policy and those of your client companies, 
you could open yourself up to risks in several areas.
 



At the federal level, marijuana is still under Schedule I 
drugs in the Controlled Substances Act, meaning the 
federal government views marijuana as having “no 
currently accepted medical use and a high potential  
for abuse.”1 However, the federal government’s  
stance could soften as public opinion becomes more  
supportive of medical marijuana. One major concern 
with reclassification is the impact full legalization  
of medical marijuana would have on drug-free  
workplaces. Once it is accepted as having medicinal 
value, it would be treated like other prescription  
medications and employers in all states would be 
forced to move from zero tolerance to allowing it 
unless it causes impairment (such as with alcohol). 
Without a legally defined level for impairment and an 
easy test for measurement, a law change of this  
nature would prove challenging in the workplace.

While it would be difficult to stay on top of the legal 
status of marijuana in every state, you should know 
the laws of your own jurisdiction and those where you 
have a client base. The majority of states have laws 
legalizing marijuana in some form, while only a handful 
allow its sale for recreational use.2 But even though 
most states allow for limited use of medical marijuana 
under certain circumstances, some laws are broader 
than others. 

Some allow only for cannabis-infused products,  
such as oil or pills. Others allow it only for certain  
rare illnesses.3

Most states with laws legalizing some aspect of 
marijuana use allow employers to regulate the use of 
marijuana at their facilities even though its use may be  
legal in the employer’s jurisdiction. In some states where 
marijuana is legal for recreational use, the courts have  
ruled in favor of employers following the federal law and 
prohibiting its use for any purpose.4 Others, such as  
Massachusetts and Rhode Island, have said employers 
need to follow an interactive process to accommodate 
those who need to use medical marijuana.5

Companies may have greater latitude in setting zero 
tolerance policies in safety-sensitive positions.6      

Examples of safety-sensitive positions include those with 
job duties that involve:

• Driving motorized vehicles, including highway  
and off-road (i.e., industrial forklifts and  
construction equipment)

• Working with heavy machinery
• Exposure to machinery where there is risk of 

entanglement or entrapment hazards
• Working at heights
• Working with hazardous chemicals/materials  

or hazardous processes 

Job descriptions should clearly define these types of 
characteristics. Many office jobs may be difficult to 
classify as safety-sensitive unless driving a vehicle for 
business is required. If you’re placing employees in 
companies with federal government contracts, they will 
almost certainly have zero tolerance for marijuana use. 
Jobs in the healthcare sector are also almost certain to 
take a hardline stance in order to protect patients. 

Legalization trends at the 
federal and state levels

How legalization affects 
workplace drug policies

Keeping up with marijuana laws is difficult, particularly if you’re placing employees in multiple jurisdictions. 
Therefore, you should seek the advice of a qualified legal advisor when reviewing your drug policy to ensure 
it doesn’t violate labor laws or make you vulnerable to civil litigation. Still, a basic understanding of how the 
laws are changing, what those changes mean to employers’ drug policies, and how you can strengthen your 
own practices in response to the new laws will help you in hiring, placing and retaining employees while 
keeping the bonds of your client relationships strong.



In addition to reviewing your own workplace drug policy, 
you should review those of your client companies. Even if 
you have a zero tolerance policy that is strictly enforced, 
a more lax policy at the client company could put your 
employee at risk or lead to other types of exposure. 
Drug policies fall under the categories of 
“zero tolerance” or “impaired.” 

A quick comparison shows some key differences: 

Whether your business’ policy or a client company’s policy 
is zero tolerance or impaired, the written drug policy 
should consider the following:

• A statement that drugs and alcohol testing is  
required and that you conduct this testing

• A statement  of when this testing will occur  
(see below)

• A signed statement from the employee that he or 
she understands the policy

All workplace drug policies should specify when testing 
can be conducted. Commonly they would take place:

• Pre-employment (any attempt by the applicant to 
put this off for several days should be a “red flag”)

• Randomly, as long as they are done fairly  
and equitably

• In the event of “reasonable suspicion”  
of impairment

• After an incident that involves property  
damage or injury

Reviewing your workplace drug policy in light of changing marijuana laws

As you monitor what’s going on in your state and around 
the country with regards to marijuana laws, here are some 
issues to keep an eye on:

• Where the federal government goes in terms of taking 
marijuana off the Controlled Substances Act list

• Whether the Supreme Courts in your state are ruling 
in favor of employers who choose to comply with the 
federal law versus the state law (as in a recent  
Colorado case)7

• More advanced testing for marijuana becoming  
available, as well as a clearer definition of what  
is “impaired”

• Cases where unemployment compensation is  
disputed when an employee is fired for marijuana  
use in a state where it’s legal

• Employees using the American’s with Disabilities Act 
as an avenue to force employers to accommodate 
medical marijuana use

Hot Issues to watch in marijuana laws

Zero Tolerance Impaired
More testing options (blood, 
urine, hair, saliva)

Testing options limited to blood 
test due to inaccuracy of  
other tests

Greater protection for the 
employer since there is no 
“gray area” 

THC levels open to  
interpretation in terms of what 
is considered “impaired”

Easier to administer  
and enforce

Supervisors and employees 
must be trained for signs and 
symptoms of impairment

Regardless of how the laws change, it’s clear 
that employers in every sector will need to 
broaden their understanding of how marijuana 
is used medically, and when it does and doesn’t 
impair judgement or physical activity. Yet, as with 
alcohol, we all know that legalization doesn’t 
mean anyone should be under the influence at 
work. Your organization should have a clearly  
defined, communicated and enforced drug  
policy created and maintained with the help  
of a qualified legal advisor.



The information in this publication was compiled from sources believed to be reliable for informational purposes only. All sample policies and procedures herein 
should serve as a guideline, which you can use to create your own policies and procedures. We trust that you will customize these samples to reflect your own 
operations and believe that these samples may serve as a helpful platform for this endeavor. Any and all information contained herein is not intended to consti-
tute advice (particularly not legal advice). Accordingly, persons requiring advice should consult independent advisors when developing programs and policies. 
We do not guarantee the accuracy of this information or any results and further assume no liability in connection with this publication and sample policies and 
procedures, including any information, methods or safety suggestions contained herein. We undertake no obligation to publicly update or revise any of this 
information, whether to reflect new information, future developments, events or circumstances or otherwise.  Moreover, Zurich reminds you that this cannot 
be assumed to contain every acceptable safety and compliance procedure or that additional procedures might not be appropriate under the circumstances.  
The subject matter of this publication is not tied to any specific insurance product nor will adopting these policies and procedures ensure coverage under any 
insurance policy.  Risk engineering services are provided by The Zurich Services Corporation. ©2018 The Zurich Services Corporation.  All Rights Reserved. 

A!-112010579-A (02/18) 112010579

Sources:
1. U.S. Drug Enforcement Administration. https://www.dea.gov/druginfo/ds.shtml’
2. http://www.newsweek.com/where-recreational-marijuana-legal-691593
3. http://www.governing.com/gov-data/state-marijuana-laws-map-medical-recreational.html
4. http://www.propertycasualty360.com/2016/12/06/latest-pros-and-cons-of-medical-marijuana-in-worke?eNL=58470f3c150ba0955ee27994&utm_ 
 source=PC360_WorkersCompWatch&utm_medium=EMC-Email_editorial&utm_campaign=12062016&page_all=1 
5. Trudeau, Stephanie Dutchess. “Medical Marijuana: Accommodating Employees Who Use It.” Law Journal Newsletters. September 2017.
6. USLegal.com Definitions:  http://definitions.uslegal.com/s/safety‐sensitive‐position/  
7. The Denver Post. “Colorado Supreme Court: Employers can fire for off-duty pot use” October 2, 2016.

For more information on the Temporary Staffing Insurance Program, 
contact World Wide Specialty Programs at 1-877-256-0468.


